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One of the critical issues for trusts and estateiéd role of thé&xecutor andTrustee. There are a number of Trustee
Companies that provide services to private cliant$ organisations to administer trusts and estdthese are subject to
complicated laws. Currently, there is draft legfigin to amend th€orporations Act 2001 to change the regulation of
Trustee Companies in Australia.

By agreement between the States, this will come@ueodntrol of the Commonwealth rather than indiald8tates and
Territories and create consumer protection in @nat framework of trustee services.

Presently, in each State or Territory there isffedint Act which governs the licences, supervisiod reporting regimes.
This complicates the process and provides limigsdurse for beneficiaries for dispute resolutigrarafrom those
available to the trustee. The Supreme Court ih &ate determines those disputes under sepagikation. The concern
of Trustee Companies is the possible inadequaggweérnment supervision and regulation.

The Corporations Legidation Amendment (Financial Services and Moder nisation) Bill 2009 (the Bill) has several main
points.

Trustee Companies will be empowered to providedriservices otherwise only provided by individuals

These will be ‘financial services’ for thorporations Act 2001.

ASIC will regulate Trustee Companies for finandatvices.

Consumer protection including licensing, disclos@agvice and dispute resolution will be applied.

Trustee Company fees will be regulated, as wellisdosure.

Other companies will be prohibited from providimgditional Trustee Company services.

What does this mean?
The Bill attempts to limit operation firaditional Trustee Company Services. These are listed in the Bill and include:
preparation of a will, a trust document, Powerabrney and agency arrangements;
estate administration including acting as a truate managing a trust; and
acting as:
an executor or administrator of a deceased estate;
an agent, attorney or nominee;
a manager or administrator of an estate of a pes$anhas lost capacity;
a financial guardian for children or injury affedtgerson;
a receiver or custodian of property for a person.
This will include Application for Probate, Letten§ Administration and establishing and operatingnowon funds where a
number of estates are pooled and invested colkdgtiv
The Bill does not include acting as a Superannodfiustee or as a responsible entity for managedsfu It does not
include acting as a Debenture Trustee or providiegstodial depository service.

These services will continue to be regulated utiteeBuperannuation Industry Supervision Act 1993, theManaged
Investments Act 1998 and currently sections of ti@or porations Act 2001.

The Bill intends to regulate fee disclosure inchgltrustee charges and commissions.

There is a requirement that the Trustees chargeare than fees specified in the Published Fee Stdechich can be
disclosed on the internet.



For Charitable Trusts there will be capping of faeeaew clients.

Ranges of fees must be disclosed to clients wRhidays. This is far less onerous than the reougnts on legal
practitioners for disclosure of fees and signingl@hnt agreements.

The Bill allows a licensed Trustee Company to bie fram both income and capital of an estate. dfarities, the Trustee
Company can charge the capital commission andamrie commission, or it can charge a managementfee.capital
commission must not exceed 5.5% of the gross \@itiee trust assets. The annual income commigsonot exceed
6.6% of the income percentage. The managememdisénot exceed 1.056% of the gross value of tist &ssets.

These rates will be reviewed every two years bysatiation with the Government.

The Bill also anticipates provision of financiahgees, which means they must be licensed by ASAdicence will be
granted if they provide all, not only some, of theditional Trustee Company services. The gemaadherhood statement
in the Bill is that the Trustee Companies mustycarrt their duties with “loyalty and good faith” ducare, skill and
diligence. Employees of the Trustee Company mugitdaconflicts of interest.

Voting power by only one person in the Trustee Canypwill be limited to 15% unless the Minister cents.

If there is a breach and a cancellation of a liegtizen there are provisions about a transfedit®ased trustee.

| expect the Bill to be enacted early this year.

It will be very interesting to see how these chaniggpact on the rights of beneficiaries and if tbeasumer protection
elements of the Bill are adequate given the remof/tiie right of action to the Supreme Court infeState.



