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| was moved the other day by a story told by anfifief mine who attended a funeral of an avid mgtdecenthusiast. At
the funeral there were specific directions for lileémet of the deceased and his leathers to bedtatéhe coffin and
during the church service one of his best friemdsed a Ducati motorcycle outside. Everybody hdsvidual wishes
about how they want to depart and perhaps it issrnmoportant for those who are left behind thandhe leaving.

Whether it is the transfer of a property or dictgtthe terms of a valid will, your wishes shoulddseperly documented.
Recently, | have found that retired clients seaatgr simplicity in their estate planning documer@uite often the key
document is a binding nomination for death benéditse paid from a self-managed superannuation. fliradivays
recommend that our clients have a separate contpamt as trustee of a SMSF. In this way, alhef investments can be
made in the name of that company as trustee amkiperson of a couple should die, then no chamtfeetname of the
trustee holding the investments need occur. Aigingy member can act as sole director of a trusteepany without the
need to involve another person or relative.

Consideration really needs to be given to whethisrappropriate for a child of a member to actrastee to make up the
minimum requirement of two individuals as trustéa &GMSF.

The directions in the will are also important; #aehould be a clear appointment of an executord&ieetor and
shareholder of a trustee company.

In the case of second marriages and mixed famitiean sometimes be crucial to ensure that a bqndomination is
properly effected.

By appointing an independent executor as direcidrshareholder of a trustee company for the pugosadministration,
there is a greater chance that the wishes of aadedewill be carried out.

Sometimes this can be complicated because thesasghe fund are largely property-based and amalgram needs to be
implemented to achieve sufficient cash to pay baetdeath benefit.

Often this is covered with a binding nominatiortisig:that the member’s account is to be paid asregmtage, or entirely
to the legal personal representative to be digiihin accordance with the terms of the will. slaiso important to keep in
mind that if the death benefit is paid to an estiatst, then there may be significant protectivehamisms and tax
advantages for the chosen beneficiaries.

Some of the key mechanisms contained in a testamemust in a will include:

Family proceedings
If a beneficiary is subject to proceedings in tlaenily Court, the executors can assume controltoist established in a
will to protect the capital. Of course, it is alygagoing to be taken into account in relation & ithlevant resources of the
parties, but not directly as divisible matrimomabperty.

Bankruptcy
If the primary beneficiary is the subject of insaiey proceedings, then they should be deemed iblelitp act as trustee
exercising any discretion over an estate trusis ithportant to keep in mind that it is a disavatiry trust and there is a
wider class of beneficiaries that must be considl@renaking gifts of capital or income.

Once that person is clear of bankruptcy, they mayelappointed to act as trustee of their estase. tru

Disability
If, due to some unfortunate accident, a primaryefierary suffers a severe disability and requirasecthe executors, or
alternative trustees, can be appointed to act balbef that person. This ensures that the capitdlincome of the trust is

preserved for the benefit of that person suffetirgdisabling event and they can continue to mattegenoney during that
period. If itis only of a temporary nature and fherson recovers, they can then be deemed elagjfali@ to act and resume



their role as trustee. If it is a permanent sitgtthen it is essential to have the alternatiustee continue to invest the
funds for the benefit of that person and their cdtenight also include consideration of the otheneficiaries such as their
children or other dependants.

It is difficult to express in a simple way all thatght be required during the life of a trust sptima will. Potentially, it can
have operation for up to eighty years from the détdeath. Given that some of these estate tmaishave substantial
capital derived from the estate, the life of thestrcould be over several generations. It is quotemon that they have a
cascading effect, such that if a child, as a prynteneficiary of an estate trust, should die orbee disabled, then their
children are to take that person’s interest andhersame terms, this could have a splinteringcetia the capital and
ultimately the terms of the trust will be very intfemt.

Clients generally want to say what they want tonith their money in one page. Clearly, if the bfgeeof a discretionary
testamentary trust are to be incorporated, thadnst impossible. To cater for clients who wamtt@ctive mechanisms
and the ability to distribute amongst a wider clabkeneficiaries, a simpler version of a testamgntrust can be drafted.

This becomes challenging from a legal perspectaabse you risk eliminating a specific power fa ttustee that may be
required in the future.

For example:

What specific provision must be made for the trustee to set aside capital of the fund to purchase a primary residence for a
primary beneficiary? Does there need to be a separation of the general power to purchase real estate and to purchasereal
estate for use and occupation by a primary beneficiary?

These are the questions that need to be carefulisidered when drafting a testamentary trust irilla w

Conflict situations need to be considered veryfedlsgewhen appointing more than one trustee. Oftere are two trustees
acting as executors and continuing trustees oktatestrust. If those trustees are at loggerhahdst the sale of an asset
during administration and investment of the prosefed the future life of the trust, who decidesatly, it is undesirable
to have the trustees spending the beneficiarieslepounning off to court to have a judge resohrtidispute. This is
expensive and uncertain and may not in the endaetthe result that anybody desires.

A common recommendation is that a defaulting depehttustee be appointed for the purposes of regphisputes
between trustees. Many clients prefer a trustedwtant or financial adviser, even though therg beasome conflict of
interest given their role.

It is critical to understand the relationship betwe discretionary family trust set up during aspats lifetime and the
ownership of assets. Clients often misundersthaddle of that separate trust and confuse the afjbwnership inside
that trust of an asset. Clearly, there is no altea@ntitlement from a trust unless the trusteerésaslved to vest money or
property in a particular beneficiary.

In addition, there are more often than not benaficioan accounts on the balance sheet of the yami$t that need to be
taken into account. For instance, if, over mamrgef investment, a family trust has allocatedach tax year income to a
beneficiary, but it has never actually been pdii, will create a beneficiary loan account. Thies@ accounts can be large
and can be called upon by the executor to be repitiwas the intention to leave certain benigfi@s in control of a
family trust and certain beneficiaries to haveltbaefit under a will, there can be problems.

Rather than dealing with the overall estate plaa tmtal wealth solution, there can be greater titdnehaving the
beneficiary loan accounts repaid to the estatef@mal part of the testamentary trust containedwill This is because the
beneficiaries, perhaps being the children of theedsed, may have children themselves. A testanyenist has certain
protective mechanisms and the benefit of being tbtlstribute income to children under eighteeargeof age, without
them being taxed at adult rates. A family disomgiry trust does not have this ability.

The administration, in the future, of a family trgan also be an issue. Once again, that issaeleédlock between two
individual trustees can cause problems and legarese. The fact that there is total discretiorualestribution of capital
and income can cause disharmony between family raesntlhe opportunity tsplit or clonetrusts has been lost due to
recent changes in the tax legislation. Previodalyily trusts could be split on parallel terms aliifierent children
appointed as the controllers of those trusts #fey were split. Now, the full assets of the tuit be assessable for CGT
on the split or clone of a trust. Clients gengrelh not want to take that path given the costhéoestate. A better result
can be achieved by vesting the trust in the dedease distributing to estate trusts through thegeof the will.

So, undeniably it is a complicated process, evengh clients seek simplicity. In the end, it isitrchoice abouthe way to
goout. A client’'s wishes should always be observedy ttrow their chosen beneficiaries better than warld as long as
they understand the consequences, that is fine it®m that is never usually negotiable is theitgtof the trustee to
amend the trust, allowing a second opportunityettify any powers that have not been included batikl have been due
to the specific desires of the client.

It is a challenging, but interesting area of the &nd one which will no doubt cause disputes inyrfamilies. The harder
families work at getting it right whilst they hatlee opportunity, the better the outcomes geneaatyin the long run.



