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With great interest | read an article regardingang woman at the centre of a ‘right to die’ dehatialy. It was
announced that she had passed away as politicidtey’'s Senate were debating a law that wouldéadoctors to
continue feeding Eluano Englaro, a 38-year-olddtalvoman, who had been in a persistent vegetatate since being
injured in a car crash in 1992. Doctors at a peiainic in the northern city of Udine had beerthkiolding treatment
through feeding tubes for five days. Englaro’©iéathad been battling with the courts in ItalyegbHis daughter die since
1999, insisting it was her wish.

In July, a court in Milan had ruled that doctorsl lpeoved that her coma was irreversible and thimrbehe accident she
had expressed a preference for dying over beingdtege artificially. State prosecutors appealgdiast the ruling, but the
Court of Cassation in Rome ruled the challengenmisasible in November. The Italian Health Ministybsequently issued
an order barring all hospitals in the region froithdrawing life support, but this was overruleddgourt in Milan on

21 January.

Italy’s Prime Minister, Sylvio Berlusconi, drafteddecree early May to prevent doctors from letinglaro die; however,
President Giorgio Napolitano refused to sign iheTGovernment’'s move sparked fury amongst cenftrepgosition
politicians who accused it of trying to exploit tb@se. Englaro was transferred to La Quiete Cimlddine from a church-
run hospital in Lecco after it was said they worddeive her and allow her to die. Italy does Hiotnaeuthanasia. Patients
have a right to refuse treatment, but they areafiotved to give advance directions on the treatrtes)y wish to receive if
they become unconscious.

In Queensland, an Advance Health Directive canidreesl under th@owers of Attorney Act 1998 which provides that
every competent adult has the legal right to aceeptfuse any recommended healthcare. An indalidan state their
wishes or directions regarding future healthcarevémious medical conditions. In circumstancesnghibey are unable to
make their own decisions, a doctor must explainvdréus options and then a lawyer must explairigbal implications.

The form covers special conditions, religious Hslieerminal and incurable or irreversible condispincluding permanent
unconsciousness (coma) and a persistent vegesatitee The options include cardio pulmonary reisatéon, assisted
ventilation with use of a machine and artificiab@éng and hydration. The form also provides far @ippointment of an
attorney for personal and health matters.

Recently | was involved in a case in which the gba patient in hospital had threatened to takdédtige of his healthcare
to the Guardianship Tribunal on the basis thatiliis was not taking adequate steps regarding hiticakcare. The
supervising specialist had advised the wife thatelwas no possible benefit from surgery for akesin the patient’s brain
as he had advance dementia and it had no bearihiy ovellbeing. The son was aggressive about ¢gleesin of the wife
and had threatened to apply for appointment ofthiaic Trustee and a specific order for the surgetye performed.
Thankfully, after some discussion, the son accepteéather’s condition and no application was maitibe wife is the
statutory health attorney for the husband andetbeg, has the power to make medical decisiongohdhalf. An
Advance Health Directive would have greatly assistes circumstances.

These matters take on even greater complexity wleeperson involved controls a reasonable amouweafth, either by
being a controlling individual of a trust, or ditecand shareholder of a private company. Itigagk recommended that a
financial Enduring Power of Attorney is appointetlaareful consideration be given to the appropnerson to take
charge of financial matters.



One of the more difficult areas is the control opavate superannuation funds. It is valid foireafhcial power of attorney
to confirm or renew a Binding Death Benefit Nomioatfor superannuation on the same terms. It doeseem possible
for a power of attorney to alter a Binding Nominati There are tremendous obligations on a perspaiated under the
Powers of Attorney Act 1998, including maintaining records and keeping segaaatounts.

Recently, my firm had a client who was asked tp st&ide as attorney for her husband and the PUhlgtee appointed.
There were limited assets, but the client livedregas. Her husband had suffered a heart attackamen deprivation
causing permanent brain damage. The usual refpadtsiot been properly completed and returned t&therdianship
Tribunal and on that basis, the Tribunal soughttoove the wife as attorney. In a further blowdar client, whilst she
was struggling to cope with the full-time care ef ldisabled husband, her 11-year-old son contrdetd@tmia. During the
period which the Tribunal sought financial recormisr, client was busy taking both her husband amdstospital for
treatment. Her son passed away not long befor&ribenal wrote to her indicating that because lshe failed to lodge the
documents, they would bring an Application to hhee removed.

We acted pro bono and maintained our client’s statufinancial attorney for the husband. Furtimee tvas granted to
allow reports to be obtained.

It is deeply distressing for family members to fac€ribunal when their circumstances are alreadywhielming due to the
iliness of family members. It certainly pays tsere that a proper Enduring Power of Attorney foaficial matters has
been signed, as well as an Advance Health Direfbivpersonal and health matters. In the eng, litetter to predetermine
the outcome by exercising your statutory righttheathan leaving it to the decision of some unkndwreaucrat.

As part of Crilly Lawyers’ Estate Planning Process, we ensure that Enduring Powers of Attorney for financial matters, as well
as health and personal matters, are signed. We ensure that there are alternative appointments if the first choice of Attorney is
unable to act. An Advance Health Directive is a good opportunity to exercise freedom of choice, as it is an advantage to have
these options about future medical care available to us. | would be interested to hear any other examples where this might
have solved a problem for you.



